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DOGAL AFETLERDEN KAYNAKLANAN ZARARLAR
KAPSAMINDA IDARENIN SORUMLULUK ESASLARI

Dog Dr. Nilay ARAT*

OZET

Dogal  afetler, 1999 depremi  Oncesinde  “force
majeure” (miticbir sebep) ilkesi kapsaminda genellikle idarenin
sorumlulugunu kaldiran bir sebep olarak kabul gormiistiir. 1999
depremi sonrasinda bu anlayis git gide degismis ve gilintimiize
gelen stirecte dogal afetlerin agirlikli olarak idarenin kusurlu
sorumlulugu cercevesinde ele alindig1 gozlemlenmis, ancak bunun
yaninda sosyal risk ilkesi kapsaminda kusursuz sorumluluk esasi
olarak degerlendirildigi 6rneklere de rastlanmustir.

Dogal afet olayinin miicbir sebep teskil edip etmediginin
ortaya konmasi, bunun icin de sdz konusu afetin onlenip
onlenemeyecegi belirlemesinin yapilmas1 gerekmektedir. Bir dogal
afetin  miicbir sebep olarak degerlendirilebilmesi igin
“ongoriilemezlik”, “6nlememezIlik” ve “dissallik” unsurlarin bir
arada tasimasi gerekmektedir. Miicbir sebep tartismasi
kapsaminda sorumlulugu kaldiran/azaltan sebeplerden olan
“beklenmeyen hal” degerlendirmesinin de yapildigy;, bunun
yaninda, idarenin sorumlulugunun ortaya ¢itkan zarara etki ettigi
olctide kabul edilmesi, zararin tamaminin idari faaliyetteki objektif
ozen eksikliginden kaynaklanmadifi, zararin artmasina neden
oldugu durumlarda o &lgiide sorumlu tutulmas: gerektigi, ya da
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zararin zarara ugrayan kisi ya da tigtincii kisilerin etkisi ile artmasi
s6z konusu oluyorsa idarenin sorumlulugunun bu oranda
kalkmas: gerekecegi kabul edilmektedir. Tiim bunlarin yaninda,
idarenin teknik ve mali giicii oraninda bu sorumlulugun muhatab:
olabilecegi de yapilan tartismalar arasinda yerini almistir. Ancak,
temel hak ve 6zgiirliikklerin en temelinde yer alan “yasam hakk1”
ihlalinin devletin mali olanaklari ile sinirlandirilmis bir bakig
agisiyla ele alinamayacag da kabul edilmelidir.

Danistay ve Askeri Yiiksek Idare Mahkemesi kararlarinda
idarenin dogal afetlerden kaynaklanan sorumluluguna iliskin
belirlemeler gerek usul hukuku gerekse maddi hukuk kapsaminda
kiimelenmis; usul hukuku bakimindan dava ag¢ma stireleri ve
idarenin “olumsuz eylemi” ile zarara sebebiyet vermesi
cercevesinde dogrudan eylemden kaynaklanan tam yargi davasi
agilmasina iliskin belirlemeler yapilmis; maddi hukuk kapsaminda
ise afet 6ncesi idari diizenlemler ile ruhsat islemleri ve afet sonrasi

sorumluluk degerlendirmeleri yapilmustir.

Avrupa Insan Haklari1 Mahkemesi'nin idarenin dogal
afetlerden kaynaklanan sorumlulugu bakimindan verdigi kararlar
cercevesinde, dogal afet olaylarina karsi onlem almak devletin
pozitif yukumluligii olarak kabul edilmekte ve yasam hakki
kapsaminda degerlendirmeler yapilmaktadar.

Anahtar Kelimeler: Dogal Afet, idare, Idarenin Sorumlulugu
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RESPONSIBILITY OF THE ADMINISTRATION IN THE
CONTEXT OF THE DAMAGES FROM NATURAL DISASTERS

Associate Professor Nilay ARAT*

ABSTRACT

Natural disasters are generally accepted as a reason to
remove the responsibility of the administration within the scope of
force majeure principle before the 1999 earthquake. After the 1999
earthquake, this understanding has changed and it has been
observed that natural disasters have been mostly handled within
the framework of the defective responsibility of the administration,
but there are also examples where it is considered as the principle
of perfect responsibility under the social risk principle.

It is necessary to determine whether the natural disaster
situation constitutes a force majeure or not and to determine
whether the disaster can be prevented. In order to evaluate a
natural disaster as a force majeure, it is necessary to carry the
elements of “unpredictability emez,” inability “and” externality
olarak together. In the context of force majeure discussion, hal
unexpected state sorum assessment, which is one of the reasons
that remove / decrease the responsibility, is also made; as well as
acceptance of the responsibility of the administration to the extent
that it affects the damages, if the damage is not caused by the lack
of objective attention in the administrative activity; It is accepted
that the responsibility of the administration will need to be lifted at
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this rate. In addition to all these, it is also argued that this may be
the interlocutor of this responsibility in the technical and financial
power of the administration. However, it should be acknowledged
that the 1s right to life landir violation at the very heart of
fundamental rights and freedoms cannot be treated with a limited
view of the state's financial means.

In the decisions of the Council of State and the Supreme
Administrative Court, determinations regarding the responsibility
of the administration arising from natural disasters were clustered
under both procedural and material law; in terms of procedural
law and the den negative action acil of the administration; In the
scope of material law, pre-disaster administrative arrangements
and licensing processes and post-disaster responsibility
evaluations were made.

In the framework of the decisions of the European Court of
Human Rights in respect of the responsibility of the administration
for natural disasters, taking measures against natural disaster
events is accepted as the positive obligation of the state and
evaluations are made within the scope of the right to life.

Keywords: Natural Disaster, Administration, Responsability of the
Administration
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